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As an allied citizens’ group to various facets of the Ainu community  in Japan and advocate for 
their indigenous rights, the Centre for Environmental and Minority Policy Studies (Cemipos) 
hereby submits the following comments on the 2020 draft pertaining to indigenous land rights 
under UNRIP. This document addresses the advice administered by the Expert Mechanism on 
the Rights of Indigenous Peoples with reference to the points addressed in the study, 
specifically focusing on land and resource rights issues pertinent to Ainu actors and 
communities.  
 
1. States should recognize indigenous peoples as indigenous peoples. They should also recognize indigenous peoples’ right to their 
lands, territories and resources in line with the United Nations Declaration on the Rights of Indigenous Peoples and the 
development of this right as expressed by regional and international human rights bodies. Moreover, States have an obligation to 
implement other attendant rights, including the rights to life and to live in dignity. 
 

We recommend that this language be enhanced to emphasize Indigenous participation in the 
interpretation, development, and implementation of their rights.  The rights to life and to live in dignity 1

should be further elaborated with respect to indigenous land rights and a broader notion of property, 
which delimits not only the traditional territory of indigenous peoples but also the means of 
territorialization, i.e., the system of social organization and relations by which indigenous peoples have 
related themselves to land. Indigenous peoples should have the right to articulate and define their 
relationship to land, and states must incorporate platforms in juridical spaces to accommodate the 
development of relationships to land.  

Furthermore, as Section II A.1 states, “land is not a commodity.” This declaration should be 
expanded to include indigenous relationships to land. The dignity of indigenous peoples must incorporate 
measures for the autonomous definition of relationships to land as well as the agency to determine how 
these relationships are represented. Land rights, in this sense, must be seen as overlapping with other 
forms of indigenous property, such as intellectual and symbolic capital. In the case of Japan, state actors 
informed by colonial-historical narratives have subsumed a monopoly on the definitions pertaining to the 
Ainu, especially their relationships to land. This is the basis for a persistent politics of recognition which 
places a burden on Ainu people to perform their relationship to land in a way that is consonant with the 
“identifiable” definitions already determined by the state without the consent or involvement of 
Indigenous actors. Ainu land rights activist, Hatakeyama Ekashi, has encountered the effects of this 
dynamic on an annual basis when he attempts to fish for salmon each fall in accordance with an Ainu 
ritual. His attempts, however, have consistently been interrupted and criminalized by local authorities 
who claim he did not receive prior “permission” to enact his land rights, which (according to still-intact 

1 In line with previous recommendations set forth by the EMRIP, including  A/HRC/15/35, A/HRC/18/42, 
A/HRC/21/55 and A/HRC/39/62 



prefectural policy) can only be administered in the exceptional case of a ritual. Hatakeyama Ekashi, 
according to UNDRIP, should be able to enact his relationship to his land and his land rights 
independently from these bureaucratic channels which demand a certain visible performance of “culture” 
in order to receive permission in the first place. This element of the Ainu’s indigenous land struggle has 
developed in the context of a hyper-marketization (commodification) of Ainu relationships to land, 
exacerbated by the Japanese government's implementation of UNDRIP with an unwarranted emphasis 
on culture as defined by the state. This forms a political foundation from which Ainu actors must 
demonstrate their relationships to land (diluted by national policies as culture) in ways fitting with state 
definitions and recognition in order to enact their land rights at all. This is a substantial impediment to 
the realization of the Ainu’s indigenous rights, and is embedded in a marketization scheme which takes 
the representation of their culture away from their autonomous development.  

Therefore, the terms which constitute indigenous land rights, such as property, should be 
expanded to not only the relevant proprietary “objects”  (land and natural resources) but also the 
relational dimensions of property, including the symbolic and intellectual representations of indigenous 
relationships to their land as well as the definition and distribution of these representations. This 
comment may also bolster the point I/A.2 in the document, which emphasizes the “respect for customs, 
traditions, and land tenure systems.” The symbolic capital emanating from indigenous customs, 
traditions, and tenure systems should be mediated and controlled by indigenous actors, not state or third 
party systems.  

 
2. States should implement the advice provided in other studies of the Expert Mechanism on the Rights of Indigenous Peoples 
relating to land rights, in particular the study on free, prior and informed consent and the studies on the participation of 
indigenous peoples. 
 

States should also take measures to establish permanent forums or juridical channels to 
institutionalize indigneous representation for all pertinent rights, including land rights. States should also 
be encouraged to develop commissions which highlight past and present limitations to indigenous 
political participation and make equal access a key objective.  

 
3. States should ensure that, through consultation with indigenous peoples, the type of land tenure (ownership, usufruct or 
variations of both) granted to them conforms with the needs, way of life, customs, traditions and land tenure systems of the 
indigenous peoples concerned and is respected and ensured. 
 

While we agree that such consultation is necessary, it should again be recommended that states 
take measures to make such consultation a permanent fixture in the application of land rights, through 
indigenous platforms in governmental institutions and/or through government supported commissions 
with indigenous experts on land tenure and customs guiding the process.  
 
4. States should establish, in consultation with indigenous peoples, the legislative and administrative measures and 
appropriate and effective mechanisms necessary to facilitate the ownership, use and titling of indigenous lands, 
territories and resources, including lands that indigenous peoples have come to occupy because of past relocations. 
This should be done with respect for indigenous peoples’ customs, traditions and land systems, and should include 
the abolition of all laws adopted during periods of colonization that have resulted in indigenous peoples being 
dispossessed of their lands. 

 
Forced relocations of Indigenous peoples in the historical contexts of colonization have not 

necessarily been contained within contemporary geo-political boundaries. A pertinent example is the case 
of the Sakhalin (Karafuto) Ainu, many of whom were forcibly relocated to the Ishikari region of 



Hokkaido (Japan) in the nation’s colonial development. However, the island of Sakhalin is now 
administered by the Russian federation. Therefore, we recommend that the advice given by the EMRIP to 
states include measures for inter-state dialogues to take place in such instances, such that all geo-political 
parties involved in the dislocation of indigenous people are involved in the necessary redress.  
 
5. States should ensure that indigenous peoples who have retained ownership of the resources on their lands and territories have 
the right to extract and develop them on the same basis as other landowners. 
 

We recommend that this language be specified to provide protections against privileges and 
preferences given to “other landowners” in many contexts. It is the case that corporations may be 
classified in the same proprietary brackets as individual citizens, and in this instance indigenous people 
and communities should be given preference, especially on their traditional lands.  
 
6. States should apply the rights in the Declaration to reform their national laws in such a way as to recognize indigenous 
peoples’ own customs, traditions and land tenure systems, in particular their collective ownership of lands, territories and 
resources. 
 

States should also ensure that local or prefectural laws are in accordance with the rights outlined 
in the Declaration, and that local enforcement officials are educated and made accountable to these rights. 
Such an oversight is present currently in Hokkaido, where a still-intact though antiquated law restricting 
the Ainu to use their freshwater resources is still being enforced by local authorities.  2

 
7. States should ensure that indigenous peoples have the right to maintain and strengthen their spiritual relationship with the 
lands, territories and resources, including the waters and seas, in their possession and no longer in their possession but which 
they owned or used in the past. 
 

It should be emphasized here that this is equally relevant for those communities and individuals 
who have been forcibly relocated. See comments on recommendation number 4.  
 
8. States should use indigenous peoples’ own traditional dispute mechanisms, such as arbitration, when possible rather than 
litigate through the courts. 
 

States must also necessarily provide support to indigenous communities to develop these 
mechanisms.  
 
9. States should ensure effective access for indigenous peoples to relevant judicial procedures. 

 
Education on juridical procedures and state-funded support of it should also be included in this 

recommendation as a key element of access to legal participation.  
 
10. States should ensure that indigenous women have access on an equal basis with indigenous men to ownership and/or use of 
and control over their lands, territories and resources, including by protecting them against discrimination and dispossession2 
and by supporting them, where necessary, in the management of their lands 
 

Proportionate financial support should also be given to women-led initiatives in respect to 
support given to indigenous-rights organizations overall. A case in point is the Ainu Women’s 
Association in Sapporo, Japan.  

2 The Hokkaido Regulations on Freshwater Fishing 



11. States should establish and implement, in conjunction with indigenous peoples concerned, a fair, independent, impartial, 
open and transparent process, having due regard for indigenous peoples’ laws, traditions, customs and land tenure systems, to 
recognize and adjudicate the rights of indigenous peoples pertaining to their lands, territories and resources, including those 
which were traditionally owned or otherwise occupied or used (Declaration, art. 27). 

 
In the instances where states have colluded with third party organizations, such as corporations 

which have played a role in the exploitation or development of indigenous lands , there should also be 
the stipulation of full transparency.  
 
12. States should ensure that indigenous peoples who have unwillingly lost possession of their lands, or whose lands have been 
confiscated, taken, occupied or damaged without their free, prior and informed consent, are entitled to restitution or other 
appropriate redress (Declaration, art. 28). 
 

See comments on recommendation number 4.  
 
13. States should ensure that companies assume responsibility for effectively and immediately cleaning up lands, territories and 
resources polluted by their development activities, in collaboration and coordination with affected indigenous peoples. 

 
We agree with this recommendation.  

 
14. States should take measures to ensure the representation of indigenous peoples in all aspects of public life, beyond those 
forums that deal exclusively with indigenous issues, including in the executive, in the parliament and in the judiciary, as well as 
in regional and international bodies. 
 

Public life should also include the marketized and commercial spheres, which is a significant 
element of indigenous representation but an area where indigenous participation or agency is severely 
compromised. In the case of Japan, Ainu symbology or other representations of Ainu life are often 
circulated without involvement from Ainu voices. This is an integral basis for misunderstandings of Ainu 
relations to land and their culture more generally, which yields impediments to the realizations of their 
rights. As stated in the first comment, Ainu participation should be elevated in matters concerning their 
commercial representation. Japan is currently pursuing its plans for the now-postponed 2020 Summer 
Olympics, which will heavily feature Ainu symbology and representation of their culture, yet Ainu 
participation in the Olympic commission or other relevant commercial endeavors has been limited. 
Therefore, land rights should be seen as intrinsically intersecting with other forms of property, including 
symbolic property and intellectual property especially pertaining to culture.  
 
15. States should ensure particular attention to protecting the land rights of indigenous peoples in voluntary isolation, who have 
different needs to other indigenous peoples. 
 

We agree with this recommendation, although this may be an appropriate site to state that not all 
indigenous peoples live within traditional territory, and that their rights still do apply in those instances.  
 
16. States should ensure that all those working on indigenous issues in the State, including legislators, State officials and 
members of the judiciary, are familiar with the rights of indigenous peoples. 

 
As stated in comment number 6, local laws and policies may infringe upon UNDRIP. Therefore, 

we recommend that this point of advice be expanded to include educational measures for local law 
enforcement and policy makers such that they are familiar with the rights of indigenous peoples.  

 



17. States should take measures, including those recommended by the Special Rapporteur on the rights of indigenous peoples, to 
end violence against and persecution of defenders of indigenous land and provide redress for harm suffered. 

 
We agree with this language, as Ainu activists such as Hatakeyama Ekashi have been 

criminalized by local authorities for attempting to realize indigenous land rights. States should therefore 
have thorough accountability measures in place in the instance of local authorities not fulfilling the 
obligations to the Declaration.  

 
18. Indigenous peoples should consider building public awareness about their land rights to prevent illegal incursions on or the 
misappropriation of indigenous land. They should also consider collaborating with and offering training to the media on 
indigenous land rights, particularly when engaging in strategic litigation.  
 

States and supranational governance bodies (such as the UN) should also recognize the validity 
and legitimacy of indigenous political actors as well as transnational indigenous coalitions. Any 
educational measures undertaken by indigenous peoples should not be at their own expense, but should 
be supported by state institutions.  
 
19. Indigenous peoples should consider how to enhance political support for the implementation of their land rights. 

 
See comments on points 2, 3, and 18.  

 
20. Indigenous peoples should build their own capacity within their communities on their rights under the Declaration and on 
how to enforce them at the national, regional and international levels through, for example, the indigenous fellowship programme 
of the Office of the United Nations High Commissioner for Human Rights and by seeking grants from the United Nations 
Voluntary Fund for Indigenous Peoples to attend international events on indigenous rights.  
 

States should also provide support to ensure that full access to such opportunities is viable.  
 
21. States and international financial institutions should continue to cooperate and assist one another in transferring knowledge 
and promoting investments that allow for the demarcation and protection of indigenous lands. 

 
Transnational indigenous coalitions or organizations should also be recognized as essential stakeholders 

and holders of political authority on these matters.  


